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HIV@ Work — Advice for employees living with HIV

Recent updates to equality legislation mean that people living with HIV are now
offered greater protection from discrimination in recruitment and employment.
This booklet provides people living with HIV, whether in work or thinking of
returning to work, with advice and information about their rights in the
workplace, and what to do if they need support in accessing these rights.

NAT has also developed a companion guide looking at issues for people to
consider during the recruitment process — HIV+Recruitment: Advice for job
applicants living with HIV.

This guide provides pointers to your rights under equality legislation in the
workplace, but it is not a substitute for professional legal advice.

Revised June 2016



Experiences of people living with
HIV at work

NAT carried out some research

with City University looking at the
experiences of those in employment.
The research included a survey of
over 1,800 HIV positive gay men in
employment.’

Respondents were working across
a range of sectors, professions and
trades, with the largest proportion
working in hospitality (10%),
healthcare and medicine (9%), retail
(7%) and education (7%). Over half
of respondents were satisfied with
key aspects of their work such as
being able to use their initiative and
satisfaction with the work itself. In
fact, over half of these men said
that their HIV status had no impact
on their working life. Of those that
had disclosed their status (62%), for
over three quarters the response to
their HIV status was a positive one.
However, 7% of respondents had
experienced some type of HIV-related
discrimination in their current job.

If you've recently been diagnosed
with HIV, are about to start treatment
while working, or you are thinking

of returning to work after a break

from employment, you may be
concerned about whether you will face
discrimination or about how flexible
your employer will be about managing
your condition. These worries

and concerns are to be expected.
However, as these findings show,
most people living with HIV have a
good experience at work.

Positive attitudes amongst
employers

Many employers have a positive
approach to disability. Employers

not only want to be fair in their
employment practices, they want

to be seen to be fair. A high profile
discrimination case can be damaging
for an organisation’s reputation and
is ‘bad for business.’ In addition,
many people are now committed to
the business case for equality and
diversity. They want to recruit and
retain the best workforce they can,
and will often be enthusiastic about
taking steps to make sure they attract
a diverse staff, including people living
with HIV.

Employers displaying the ‘Positive
About Disabled People’ or “Two Ticks’
logo on their job advert or on their
website have made a commitment

" Working with HIV: a summary of NAT’s employment research, NAT, 2009
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to employing disabled people and
this includes those living with HIV.? In
addition, some employers will have

a diversity and equality policy or an
HIV policy setting out commitments to
promote good practice in areas such
as disability, race equality and sexual
orientation. You can ask about these
policies, or look on an employer’s
website.

Legal protections for people living
with HIV in work

As someone living with HIV you

are protected in the same way as
other disabled people under equality
legislation. The Equality Act 2010
protects disabled people at work from
discrimination in the UK.2 For people
living with HIV, this protection applies
from the moment they are diagnosed.

The Equality Act 2010 replaces the
Disability Discrimination Act 1995 and
2005. Many of the rights contained
within the Disability Discrimination
Act are retained within the new Act,
but it also provides disabled people,
including those with HIV, with some
additional protection.

Your employer must not treat you
worse than another member of
staff because of your HIV status.

Such treatment is known as direct
discrimination. For example, your
employer must not exclude you from
certain activities (training opportunities
or social events) because of your HIV
status.

An example of a ‘blanket’ human
resources policy which could
discriminate against someone living
with HIV would be if your workplace
had a promotion policy which required
staff to spend extended periods

of time working abroad in order to

2Further information about the ‘Two Ticks’ scheme can be found at www.direct.gov.uk.
3The Equality Act 2010 does not generally apply in Northern Ireland, with a few exceptions. Northern Ireland has
separate equalities laws in place. For information contact the Equality Commission for Northern Ireland.



qualify for an executive role. You may
be willing and able to do this work,
but due to HIV-related immigration
restrictions in certain countries, may
not be allowed to enter or stay for the
necessary period of time. To deny you
promotion on these grounds alone
would be discriminatory unless the
employer could clearly justify why the
policy was essential for the role of
their business.

Employers must also ensure that
they do not have management
practices or workplace policies which
result in unfavourable treatment of
an individual member of staff living
with HIV for a reason connected

to their HIV status. This is called
discrimination arising from disability.
This concept is similar to, but legally
distinct from, indirect discrimination.
Discrimination arising from disability
only applies if the employer knows,
or could be reasonably expected

to know, about the employee’s HIV
status.

In addition, an employer must not treat
an employee worse than someone
else because they are associated with
a person living with HIV, for example,
if their partner or relative is HIV
positive. Such behaviour is known

as associative discrimination.

Similarly, if an employer wrongly
assumes a gay man is HIV positive,
they must not treat this person
differently because they think he is
living with HIV. Discriminating against
someone in this way is known as
perceptive discrimination.

As an employee, you are protected
from harassment and your employer
must make reasonable adjustments
to help you manage your condition at
work. These two areas are looked at
in more detail below.

Finally, your employer must not treat
you badly or victimise you because
you have made a complaint about
being discriminated against or helped
somebody else make a complaint.

For more detailed advice on the
different types of discrimination in the
Equality Act 2010 contact the Equality
and Human Rights Commission
(details provided in the ‘Further
information, advice and resource’
section).
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Protected Characteristics

Disclosing your HIV status at work

There are many things to consider
when thinking about whether to
disclose your status at work. Changes
to equality legislation mean that,
except in very limited circumstances,
it is now illegal for a potential
employer to ask you about your HIV
status before the offer of a job has
been made.*To find out more about
your rights in recruitment see NAT’s
companion guide HIV+Recruitment:
Advice for people living with HIV.

In addition, it is best practice for
employers not to ask applicants about
their HIV status even after a job offer
has been made. It is therefore very
possible that you may have a job but

not had to disclose your status to your
employer.

NAT’s employment research found
that over 60% of respondents had
disclosed their status to someone at
work. Over three quarters had had

a positive response. Those who did
not disclose their HIV status most
frequently said they simply saw no
need to (65%). However, breaches of
confidentiality (57%) or fear of poor
treatment at work (53%) were also
important factors in why respondents
chose not to disclose.

“Or before you have been included on a group of successful candidates to be offered a job when a vacancy

becomes available.



Healthcare and the armed forces
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Should | proactively disclose?

Some of the rights covered under
equality legislation are only available
to people who have made their
employer aware of their HIV status.
For example, it is not possible to ask
for reasonable adjustments to make
it easier for you to carry out your
role without disclosing your status to
somebody at work. The section below
looks in more detail at some of the
advantages reasonable adjustments
can bring.

Ultimately the decision as to whether
or not you disclose is yours — there

is no right answer for you but there
are several things to consider. It is
also worth remembering that you may
decide to disclose after you have
been in your job for some time - you
don’t have to disclose straight away.
If at a later date, changes to your
treatment cause side effects which
would be easier to manage with some
support from your employer, you
might want to consider again whether
you disclose your status.

What am | disclosing?

Of course you are disclosing the

fact that you are living with HIV, but
many people know little about what
that means in reality. You may wish
to emphasise periods of good health,

perhaps explaining that your health

is well maintained by HIV treatment
for example. You may find it helpful

to provide your employer with printed
information about HIV and work, such
as this booklet.

To whom should | disclose?

Some people are happy to be entirely
open about their HIV status. Others
prefer to disclose on a ‘need-to-know’
basis. This might depend on your
individual circumstances and the type
of work you do. If you do disclose

to someone, you have a right to
specify your preferences about who
is informed and insist that no onward
disclosure takes place.

In practice, if you are disclosing
because you wish to access
reasonable adjustments, only your
Human Resources (HR) manager or
immediate manager who may need
to authorise time off for attending
medical appointments may need

to know. Unless you wish it, other
colleagues do not need to know about
your HIV status and you should not
be pressured into allowing a wider
disclosure if you believe it is not
appropriate or necessary. The choice
is yours. The section below provides
more information about your rights

to confidentiality under the Data
Protection Act 1998.



It might help to talk through how and
who you disclose to at work with

a trusted friend or adviser from an
organisation supporting people living
with HIV. The most important thing to
remember is that you are in charge of
the disclosure process.

Removing barriers to work:
reasonable adjustments

Equality legislation ensures that
disabled people, including people
living with HIV, have the same
access, as far as is reasonable, to
everything involved in doing a job as
non-disabled people. To ensure this
happens, your employer must make
reasonable adjustments to remove
barriers that, because of your HIV
status, make it more difficult for you
to work.

Although NAT’s employment research
showed that for the majority of
respondents HIV had no impact on
their working life, there are some
reasonable adjustments an employer
can make to assist someone living
with HIV at work. In the vast majority
of cases these adjustments will

be inexpensive and therefore they
should be easy for your employer to
accommodate.

You may find that at some point in
time your HIV medication has some
side-effects such as fatigue, nausea,
sleep disturbance and diarrhoea, or
you experience illness directly related
to your HIV, which means you require
reasonable adjustments at work.

You are more likely to experience
these side effects when starting
treatment for the first time or when
changing to a new type of medication.
Our employment research found

that the most commonly requested
adjustments were for time off to attend
hospital or doctor’s appointments,
flexibility in working hours and the
request to work at home occasionally.

Your employer will have to meet your
request unless it can be shown to

be unreasonable. What would be
considered unreasonable will depend
on the type and size of employer you
work for, your role and the nature of
your request. Encouragingly, NAT’s
research found that 89% of requests
for reasonable adjustments were fully
or partially granted.

If you make a request for a
reasonable adjustment and your
employer does nothing, you could
bring a claim against them in an
Employment Tribunal. See below for
more information about the redress
process.
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The duty to make reasonable
adjustments also applies to the
recruitment process — for more
information please see NAT’s
companion resource HIV and
recruitment: advice for people living
with HIV.

Harassment at work

Your employer must protect you from
harassment at work.

Unwanted behaviour can, for
example, include written or spoken
abuse (verbal conduct), graffiti,
physical gestures or jokes or pranks
related to somebody’s disability (non-
verbal conduct).

Even if it is not your employer

that it is behaving in this way, but a
colleague, your employer is responsible
for protecting you from this type of
behaviour. Your employer is responsible

if they know that you have been
harassed by a member of staff and they
fail to take action to protect you from this
harassment.

Your employer should make clear that
harassment of staff is not acceptable
and it would be good practice for them
to have an equality and diversity policy
which includes a section on harassment.
It is important to note that this
protection extends beyond workplace
premises. So, if you face abuse from
a colleague at a work party or social
event in a venue outside the office,
your employer should still protect you
from this behaviour.

If you experience harassment related
to your HIV status, speak to your
manager who should take steps to
resolve the situation. If they do not,
contact your union or the Equality and
Human Rights Commission, as your
employer can be held responsible for
such harassment if they do not act
appropriately to stop this behaviour.

Confidentiality at work

If you wish to access reasonable
adjustments and most forms of
protection from discrimination, you will
have to disclose your HIV status to
your employer.

The Data Protection Act 1998 (DPA)



regulates how personal information is
processed and protects all personal
sensitive data disclosed by a job
applicant or employee. This includes
physical and mental health conditions.
The Data Protection Act specifies that
written consent is needed for personal
sensitive information to be passed on.

Every responsible employer should
have procedures in place to ensure that
personal information about employees
is properly handled.® The Information
Commissioner’s Office has produced a
code of practice for employers and can
also advise where people believe that
their rights have been infringed.®

Your employer is liable for keeping
information obtained about you
confidential. The Data Protection Act
regulates how personal information

is used and protects sensitive data
such as ethnicity, political opinion,
religious or other beliefs, trade union
membership, physical or mental health
condition, sex life, criminal proceedings
or convictions. In some very specific
circumstances, your employer might
need to disclose this information

to third parties. In this case, only
personnel that ‘need-to know’ should
be informed of the situation. In
practice, this will tend to include the
HR manager or the person in charge

of implementing any reasonable
adjustments. Explicit consent

should be sought from you by your
employer when sensitive information
is processed by an organisation.
Sometimes your manager may need
colleagues’ co-operation to implement
a reasonable adjustment on your
behalf, but confidential details must
not be disclosed without your consent.

What to do if you experience
discrimination at work

HIV-related discrimination at work is
not common. However, should you

experience discrimination, there are
several ways you can seek redress:

» Complain informally to your employer
» Bring a formal complaint

» Make a claim to the Employment
Tribunal

It is important to be aware that if
you do decide to make a claim to
the Employment Tribunal you need
to tell them about your claim within
three months (less one day) of what
happened.

5The term ‘personal sensitive data’ has a technical definition within the Data Protection Act (1998). More
information about this and other aspects of Data Protection can be found at www.ico.gov.uk
6 The Information Commissioner’s Office ‘The Employment Practices Code’ (2005) is available at

www.ico.gov.uk
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Complaining informally to your
employer

If you have a good relationship with
your employer, this may be the most
straightforward way of dealing with
your complaint. Your employer can
investigate what happened and decide
with you what to do without the need to
follow the formal grievance procedure.

It may be that all that needs to happen
is for the person who is discriminating
against you to be made aware of how
it is affecting you and that the situation
is being taken seriously by your
employer and that the situation can be
resolved.

If you are not happy with the outcome
of this approach, you can take things
further by making a formal complaint.

Bringing a formal complaint

Your employer should be able to
provide you with information about
how to submit a formal complaint.

If not, Acas (the Advisory, Conciliation
and Arbitration Service) can provide
you with a standard procedure which
both you and your employer can use.
For information on how to contact
Acas see ‘Further information, advice
and resources’.

The Equality and Human Rights
Commission also provide information
on alternative dispute resolution which
involves finding a way to sort out

your complaint without a formal
tribunal hearing.

Remember, under the Equality

Act 2010, your employer must not
victimise you because you have made
a complaint about being discriminated
against or helped somebody else
make a complaint.

Things to think about when
considering whether to go to
tribunal

Only you can decide whether you
want to take your case to tribunal.

It is worth remembering that making
a claim can be very demanding.
Before you start this process, look
into whether you have a good chance
of succeeding. Whilst remaining
aware of the time limit for going to
tribunal, you may want to see if there
is a better way of resolving your
complaint.



For further advice on the Employment
Tribunal process, contact the
Employment Tribunal Service

which has information about what

to expect when you make a claim.
For information on how to contact

the Employment Tribunal Service

see ‘Further information, advice and
resources’.

You may want to speak to your union
representative or an organisation
supporting people living with HIV
before you begin this process.

Some final thoughts

The majority of people whose HIV
status is known in their workplace do
not experience discrimination — fear
of discrimination should not stop you
taking up an employment opportunity.

The Equality Act 2010 builds on
previous disability discrimination
protections, meaning you now have
additional rights in the workplace.

Think carefully about disclosing your
status. You may not need to disclose
now but, at a later date, disclosure
can help you access support to make
it easier to manage your condition

at work (for example if you change
treatment and need to access
reasonable adjustments to manage
any new side effects).

If you do experience discrimination there
is support to help you access redress.

If you are not currently employed but
are thinking of returning to work, you
may find NAT’s companion guide
HIV and recruitment: advice for job
applicants with HIV useful. This is
available from our website
(www.nat.org.uk).
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The majority of people whose HIV

status is known in their workplace do
not experience discrimination — fear

of discrimination should not stop you
taking up an employment opportunity.
The Equality Act 2010 builds on previous
disability discrimination protections,
meaning you now have additional rights
in the workplace.”
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